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Thie appcu7 is made pursuant to Scetion 18593 of the
Revenue zng Toxation Code frow thoe action of the Franchiss Tax
Commissioner (now succeedcd by the Fronchise Tax Board) on the
rrot.ust of Idwurd F. Zap to a proroscd usscssment of additional

personal income tnx in tae amount of 242.20 for the year 19il.

On April 15, 1942, A»npellant filed a Culifornia personanl

income tux return for 1941. On Junuary 23, lfh}, an 1n-
v&luntary petition in bankruptey wus 1¢lc ugal inst him in the
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United States District Court., In thot procecding, pursuant to
Chepter XI of the Federzl Bankruptey act (11 U.S.C., Chav. XI),
ppellant, on August 23, 1943, filed 2 petition for uan "a.r,onge
nentf-— a dacbtor's “OPUSfd plan for “”Ttl;rﬁ his unsecured
debts (sec & Collicr on Ba n&ruptcy [flbth Ed._7 Par. 2,07,
D. 56)— which wns accepted by the crecditors and, on lirch 15,
1S944, cpnfirned by the court. That date also maxkad the ex- .
piration of thc time allowed creditors for filing claims under
Chapter XI. A cluim had not been filcd, however, prior to thot
date by the State of Colifornia. in either the bankruptcy or
arrangement procccedings for any additional personal income tox
ossesscd apainst Appellant for 1941. Thercafter, on Avnril 2,
1947, the Franchige Tax Cormissioner sent Enpellant a notice of
proposed assessment of such a tax, the time for making the

agsessment having been extended to Anrll 15, 1947.

Appellant contends that the collection of the tax proposed
to be assesscd wag barred by reason of the State's failure to
ils ¢ claim thercfor in the arrangerent procceding. He relies
principally on Scction 397 of the Federal Bonkruptey Act
(11 U.s.C., B797), which reads:



Lypsul of Hdward F. Zap

. "Sec. 397. Anyprovision in this chapter

e to the contrary nctwithstanding, all taxes
whi ch uay be found to be owing to the
United States or any State from a dettor
wi thin ooe year from the date of the filing
of a petition under this charter, and have
not béen assessed prior to the date of the
confirmetion Of ah arrangenent under this
chapter, and all taxes which mnay becone
owing to the United States or any State from
a receiver or trustee of a debtor or from 3
debtor 1N possession, Shall be assessed
against, ray be collected from and shall be
vaid by the debtor os the corporation organ-
ized or made use of for effectuating an ar-
rengementunder this chapter: Provided,
howevex, That the United States or any State
ngy in writing accept the provisions of any
arrangewent dealing with the assuuption,
settlenment,or payment of any such tax."

Whatever may be the effect of this Section end Section
367.1, providing the confirmed arrangement Shall have certain
binding affect, the gections do not operate to discharge the
Apvellant from the tax |[iability in question. This iS clearly

‘ established 'by section 371 (11 vu.s.C., § 771), which provides:
"Sec. 371, Theconfirmet ion Of an arrange-

rent Shal |l discharge a debtor frow all hi's
unsecured 0ebts and liabilities provided

for by the arrangement, except as rrovided

N the arrangemeat or the order confirmng
he arresrgement, ircluding the cl ai m speci-
led in section 354 OF +nis ict, but excl u-
INg such debts ag, under section 17 of
this Act, arc NOU dischargeable.”
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Section 17 provides, in part, as follows:

"Sec, 17. & discharge 1 N. bankruptey shall
rel ease 3 bvankrupt from all his provable
debts, whether allowable in full or in
Part_, except such as (1) arc cue as a tax
evied by the United States, or any State,
county, é&istrict, or runicipality..."

tis readily apparent, =zccordingly, that the Arpellant
ha s not been diScharged from liability for the proposed tex
herein asserted. (See & Collicr, supra, Per.9.32,p. 1257,
Par. 12.08, p. 1539).
. Appellant also arguses thet by reusson of the bankruptcy
rroceedings he suffered "gufficient loss of carry-backs to
have wiped oul the awount of tax herain involved." This
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Apncal of Edward

contention is without nmerit inasnuch as the California Personal
Income Tax Law doSS not permit ths carry-back of the | osses of
one year 1o a preceding yeor.

In view of these considerations the action of the Com-
missioner in proposing an ossessiment of additional tax against
appellant for 1941 nwust be sustained.
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Purstant to the views of the Board on file in this pro-
ccodlng, anc good causes appecaring therefor,

IT I5 HIREBY ORUERED, ADJUDGEDL AND LECREED, pursuant to

Coypnide 5 [ - 4 3 o e o 3 5 .

ueo?lcn 16595 of the Revenue aud Taxation Code, that the

action of the Franchise Tux Coumissioner (now succeeded by the

Frenchiase Tav Roard) on +he nratecet AP DAwemA B Tarn +A o
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proposcd cssessment of additional personal income tax in the
242.20 for the year 1941 be and the same is hereby

sustained,

T

bene at Sacramento, Califorais, this 10th dey of Augush,
1950. '

J. H. 2Quinn, I'enber
dv L. Zeawell, l'ember
Wm. G. Bonelli, lemboer
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